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L “ BEFORETHE STATE BOARD OF EQUALIZATION = '
® e OF ‘THE STATE OF CALIFORNIA

~ + In the Matter of the Appeal of

SUN VALLEY NATI ONAL BANK OF
“LOS ANGELES

.. Appearances:
. For Appel | ant: Frank Fishkin, 'Attorney at Law
For Respondent: Burl D. Lack, Chief Counsel

oP.I_NL ON

cL This appeal is made pursuant-to section 26077 of IEIUE
t he Revenue and Taxation Code from the action of the Franchi se S

‘ Tax Board in denying the clainms of Sun Valley National Bank of '
Los Angeles for refund of franchr se tax in the amunts of ,
$1,743.58. 44, 057 65, $6,673.87 and $3,693.20 for the | ncome
years 195 5,71956. and 1957, respectrvel ori QP nal
cI ai mof $4, 500 for the 1ncome8year 1957 has been reduced
$3,693.20 because a refund of $806.80 was made.

Begi nni ng in 1954, and continuing until his acts
wer e discovered in 1958, appel lant's vice president-cashier 7
cashed checks drawn on appel | ant_by depositors who had insuf- .
ficient funds i n theiraccounts. The accunul ated anmount of
such overdrafts was in excess of $900,000-and i nvol ved an
estimated 22 depositors. Later recoveries reduced the |osses
to approximately $694,000. The |osses were further reduced

by a $225,000 recovery on the enployee's bond.

In 1959, appel | ant fi led refund clains with respondent
seeking, for each of the incone ¥ears 1954 t hrough 1957, "an . .«
additional Addition to Reserve for Debts equal in anount ] o
to the uncollectible overdrafts ..." of two depositors: a small PR
neighborhood garage, and a small neighborhood store, The vice:
president-cashier's son was. employed by the garage. - These ';,;',;
,overdrafts were as follows- o ' B
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: Year Amount L
‘1954  $ 11,388.96 '
1955 94,368,111
1956 143,540,117
1957 113,239,22
$367,536.46

_ Both parties assert that a debtor-creditor relation- *
ship was created between the depositors and the bank when the
overdrafts were cashed,, If this relationship was thereb%/
created, the deductibility of the |osses is governed by the
| anguage and interpretation of the specific Code provision
relating to bad debt losses. (Spring Gty Foundry Co. v..

- Conm ssioner, 292 u.s. 182 (78 L, Ed. 1200]; Pufnam v. ;
- Commssioner, 352 U.S. 82 (1 L. Ed. 2d 144].)

_ Section 24348 (fornerly 241211) of the Revenue and
Taxation Code provides, in part, that there shall be allowed
asa deduction, debts which becone worthless within the in-
.come year; or, in the discretion of the Franchise Tax Board,
a reasonable addition to a reserve for bad debts.

- Having el ected to use the reserve method of accounting : .
® for bad debts, appellant is bound by the well established rule @
g that retroactive "additions to a bad debt reserve are not_ allow- "
able. (Farmville Ol & Fertilizer Co, v. Comm ssioner, 78 F.2d ;..
83; Rogan v. Commercial_Discount Co,, 149 F.2d 585, R0 Gande  :i-:
Bui | ding and Toan Assocration, 36 T.C. 657; Qounty s
Federal Savings and Loan Association, 36 T.C 1167, aff'd
309 F.2d(51.) 1T The reserve proves.inadequate, it is to
"bé adjusted currently, not by additions for prior years. (Cal .
- Admin. Code, tit.” 1.8, Treg. =2i121r(4).)

. _ Appel  ant asserts that the two depositors were at

~ail times in such financial condition that the checks could Lo
never have been nmade good, that the vice president-cashier -
was W thout authorify to approve overdrafts and that he con-
cealed his actions in doing so' Apﬁellant, however, has not
cited any_authorlty to estiablish that these facts would permt:
an exception to the rule preventing retroactive additions to
a reserve for bad debts, nor have we discovered any such :
authority 4in our own research,

_ |f appellant's version of the facts were accepted; " .
then it woul d be necessary to conclude that the acts of its S
vice pr esj dent - cashi er, done w thout authori tﬁl di d not
result in debts at ail, (Bank of wyoming 22 B,T.A, 1132; .
S Hendri ck Ranch Royalties, T.C. Memo., Dkt. NO; 104008, R
o VBrch._27 JI13; People v. Salfan ,92.0a)...0pm. 24,704 [207 ..
' P.2d 890?.) Rather, clandestine misappropriation of .
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"funds described by pPeI | ant would clearly constitute embezzle-__
'men‘c, regardl ess of whether the bank officef received direct
personal” benefit; (Pen,, Code, §§ 504, 506; People v, ti.son, o
supra 92 Cal, App. 2d 704 (207 P.2d 89o|1 Peopl e v, Pierce, . .
110 Cal”. App. 2d 598 [243 P.2d 585]; Peopl e™v, Hol tzeMdortf, i77-

cal. App. 2d 788 (2 Cal. Rptr, 676]1.)

Pursuant to section 24347 of the Revenue and Taxation .
Code, any losses from enbezzl ement which occurred in the income .-
years after 1?54 could be deducted only in the Kear of discovery
' of the embezzlement, Al though for the year 1954 the statute

did not require that embezzlement | 0SSes be deducted in the
}/ear of discovery (see former section 24121d), the overdrafts

or that year were nore than covered by the e nployee s bond.
Thus, the overdrafts were not unconpensated |osses in that year,:.:
(Conmi ssi oner v, Harwick, 184+ F.2d 835; Allied Furriers Corp
2F B. T.A_ 457.)

Ve concl ude, accordingly, that none of the |osses
are deductible for the years to which appellant attributes
them whether or not they are regarded as bad debt |osses.
This result is not only conpelled by law, but is far nore G Do
reasonabl e than assjgning conceal ed | osses to years precedi ng,,
their discovery. The colrse which appellant W Shes us to ..
pursue could in other cases result in a bar by the statute
of limtations and in every case woul d inpose_the problem of,,..
reconstructing the facts for past years, For the foregoing :
reasons we nust sustain the action of respondent in denying
appel I ant % cI a| s for refund, :

.~ Pursuant. to the views expressed in the opinion of )
the board on file in this proceeding, and good cause appearing
therefor,:it S R 3 PR
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) | T I'S HEREBY ORDERED, ADJUDGED Anp DECREED,
' Fursuant to section 26077 of the Revenue and Taxation Code,' . .."°-
hat the action of the Franchise Tax Board in denying the FooL
claims of Sun VaIIey Nat i onal Bank of Los An el’'es Tor refund ... .~
of franchise t ax the amounts of $1,743.58, $4 A57. 65, SRR ORI
$6 /73, &7 anand $3,693 20 for the income years. 195’1 1955,
195§[and &957, respectively, be and the sane is hereby
sustaine

Done at Pasadena, California, this 12th day of
,January, 1965, by the State Board of Equal i zatlon
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